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CONTRACT NDDOT Contract # 501 62060

The parties to this contract (Contract) are the state of North Dakota, acting through its Director of
Transportation (NDDOT), hereinafter referred to as State whose address is 608 East Boulevard
Avenue, Bismarck, North Dakota, and Smith Fertilizer & Grain, hereinafter referred to as the
Contractor, whose address is 1650 Quebec Street, Knoxville, lowa, 50138.

1. SCOPE OF WORK

CONTRACTOR, in exchange for the compensation paid by NDDOT under this Contract, shall provide
the following goods or services:

Aagricultural Based Liquid (Beet) Deicer is to be picked up from Contractor location or delivered FOB to
district location.

2. COMPENSATION
a. Contractual Amount

NDDOT shall pay for the accepted goods provided by CONTRACTOR at the rates provided in
Attachment A,

The Contractual Amount is firm for the duration of the Contract and constitutes the entire
compensation due CONTRACTOR for performance of its obligations under this Contract, unless

amended, regardless of the difficulty, materials or equipment required, including fees, ficenses,
overhead, profit and all other direct and indirect costs incurred by CONTRACTOR, except as

provided by an amendment to this Contract.

b. Payment
1) Payment made in accordance with this Compensation section shall constitute payment in
full for the services and work performed and the deliverables and work(s) provided under
this Contract and CONTRACTOR shall not receive any additional compensation hereunder.

2) Payment will normally be made within thirty days after delivery or pickup of commodities or
services under this contract and receipt of a correct invoice. Failure to submit correct
invoices to the appropriate NDDOT office may delay contractor payment.

3) Payment of an invoice by STATE will not prejudice STATE'’s right to object to or question
that or any other invoice or matter in relation thereto. CONTRACTOR's invoice will be
subject to reduction for amounts included in any invoice or payment made which are
determined by STATE, on the basis of audits conducted in accordance with the terms of this
Contract, not to constitute allowable costs. At STATE's sole discretion, all payments shall be
subject to reduction for amounts equal to prior overpayments to CONTRACTOR.

4) For any amounts that are or will become due and payable to STATE by CONTRACTOR,
STATE reserves the right to deduct the amount owed from payments that are or will become
due and payable to CONTRACTOR under this Contract.

¢. Prepayment
STATE will not make any advance payments before performance by CONTRACTOR under this
Contract.

d. Payment of Taxes by STATE

STATE is not responsible for and will not pay local, state, or federal taxes. STATE sales tax
exemption number is E 2001. STATE will furnish certificates of exemption upon request by the
CONTRACTOR.




e. Purchasing Card

STATE may make a payment using a government credit card. CONTRACTOR will accept a
government credit card without passing the processing fees for the government credit card back
to STATE.

3. TERM OF CONTRACT
This Contract begins when all parties have signed, and ends on October 31, 2017.
a. No Automatic Renewal

This Contract will not automatically renew.

b. Renewal Option

STATE may renew this Contract upon satisfactory completion of the initial Contract term.
STATE reserves the right to execute up to 5 options to renew this Contract under the same
terms and conditions for a period of 12 months each.

4. TIME IS OF THE ESSENCE

CONTRACTOR hereby acknowledges that time is of the essence for performance under this Contract
unless otherwise agreed to in writing by the parties.

5. TERMINATION

a. Termination by Mutual Agreement
This Contract may be terminated by mutual consent of both parties executed in writing.

b. Early Termination in the Public Interest

STATE is entering into this Contract for the purpose of carrying out the public policy of the State
of North Dakota, as determined by its Governor, Legislative Assembly and Courts. If this
Contract ceases to further the public policy of the State of North Dakota, STATE, in its sole
discretion, by written notice to CONTRACTOR, may terminate this Contract in whaole or in part.

¢. Termination for Lack of Funding or Authority

STATE by written notice to CONTRACTOR, may terminate the whole or any part of this
Contract under any of the following conditions:

1) If funding from federal, state, or other sources is not obtained and continued at levels
sufficient to allow for purchase of the services or supplies in the indicated quantities or term.

2) If federal or state laws or rules are modified or interpreted in a way that the services are no
longer allowable or appropriate for purchase under this Contract or are no longer eligible for
the funding proposed for payments authorized by this Contract.

3) If any license, permit, or certificate required by law or rule, or by the terms of this Contract, is
for any reason denied, revoked, suspended, or not renewed.

Termination of this Contract under this subsection is without prejudice to any obligations or
liabilities of either party already accrued prior to termination.

d. Termination for Cause.

STATE may terminate this Contract effective upon delivery of written notice to CONTRACTOR,
or any later date stated in the notice:

1) If CONTRACTOR fails to provide services required by this Contract within the time specified
or any extension agreed to by STATE; or

2) If CONTRACTOR fails to perform any of the other provisions of this Contract, or so fails to
pursue the work as to endanger performance of this Contract in accordance with its terms.
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The rights and remedies of STATE provided in this subsection are not exclusive and are in addition to
any other rights and remedies provided by law or under this Contract.

6. FORCE MAJEURE

Neither party shall be held responsible for delay or default caused by fire, riot, terrorism, acts of God or
war if the event is beyond the party’s reasonable control and the affected party gives notice to the other
party promptly upon occurrence of the event causing the delay or default or that is reasonably expected
to cause a delay or default.

7. INSURANCE

The Risk Management Appendix, attached, is hereby incorporated into and made a part of this
agreement.

8. WORK PRODUCT

All work product, equipment or materials created for STATE or purchased by STATE under this
Contract belong to STATE and must be immediately delivered to STATE at STATE'S request upon
termination of this Contract.

9. CONFIDENTIALITY

CONTRACTOR shall not use or disclose any information it receives from STATE under this Contract
that STATE has previously identified as confidential or exempt from mandatory public disclosure except
as necessary to carry out the purposes of this Contract or as authorized in advance by STATE. STATE
shall not disclose any information it receives from CONTRACTOR that CONTRACTOR has previously
identified as confidential and that STATE determines in its sole discretion is protected from mandatory
public disclosure under a specific exception to the North Dakota public records law, N.D.C.C. ch. 44 04.
The duty of STATE and CONTRACTOR to maintain confidentiality of information under this section
continues beyond the term of this Contract.

10. COMPLIANCE WITH PUBLIC RECORDS LAWS

CONTRACTOR understands that, in accordance with this Contract's Confidentiality clause (section 13),
STATE must disclose to the public upon request any records it receives from CONTRACTOR.
CONTRACTOR further understands that any records obtained or generated by CONTRACTOR under
this Contract, except for records that are confidential under this Contract, may, under certain
circumstances, be open to the public upon request under the North Dakota public records law.
CONTRACTOR agrees to contact STATE promptly upon receiving a request for information under the
public records law and to comply with STATE’s instructions on how to respond to the request.

11. INDEPENDENT ENTITY

CONTRACTOR is an independent entity under this Contract and is not a STATE employee for any
purpose, including the application of the Social Security Act, the Fair Labor Standards Act, the Federal
Insurance Contribution Act, the North Dakota Unemployment Compensation Law and the North Dakota
Workforce Safety and Insurance Act. CONTRACTOR retains sole and absolute discretion in the
manner and means of carrying out CONTRACTOR'’S activities and responsibilities under this Contract,
except to the extent specified in this Contract.

12. ASSIGNMENT AND SUBCONTRACTS

CONTRACTOR may not assign or otherwise transfer or delegate any right or duty without STATE'S
express written consent. However, CONTRACTOR may enter into subcontracts provided that any
subcontract acknowledges the binding nature of this Contract and incorporates this Contract, including
any attachments. CONTRACTOR is solely responsible for the performance of any subcontractor with
whom CONTRACTOR contracts. CONTRACTOR does not have authority to contract for or incur
obligations on behalf of STATE.
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13. SPOLIATION ~ PRESERVATION OF EVIDENCE

CONTRACTOR shall promptly notify STATE of all potential claims that arise or result from this
Contract. CONTRACTOR shall also take all reasonable steps to preserve all physical evidence and
information that may be relevant to the circumstances surrounding a potential claim, while maintaining
public safety, and grants to STATE the opportunity to review and inspect the evidence, including the
scene of an accident.

14. MERGER AND MODIFICATION, CONFLICT IN DOCUMENTS

This Contract, including the following documents, constitutes the entire agreement between the parties.
There are no understandings, agreements, or representations, oral or written, not specified within this
Contract. This Contract may not be modified, supplemented or amended, in any manner, except by
written agreement sighed by both parties.

15. SEVERABILITY

If any term of this Contract is declared by a court having jurisdiction to be illegal or unenforceable, the
validity of the remaining terms is unaffected and, if possible, the rights and obligations of the parties are
to be construed and enforced as if the Contract did not contain that term.

16. APPLICABLE LAW AND VENUE

This Contract is governed by and construed in accordance with the laws of the State of North Dakota.
Any action to enforce this Contract must be adjudicated exclusively in the state District Court of
Burleigh County, North Dakota. Each party consents to the exclusive jurisdiction of such court and
waives any claim of lack of jurisdiction or forum non conveniens.

17. ALTERNATIVE DISPUTE RESOLUTION —~ JURY TRIAL

STATE does not agree to any form of binding arbitration, mediation, or other forms of mandatory
alternative dispute resolution. The parties have the right to enforce their rights and remedies in judicial
proceedings. STATE does not waive any rightto a jury trial.

18. ATTORNEY FEES

In the event a lawstit is instituted by STATE to obtain performance due under this Contract, and
STATE is the prevailing party, CONTRACTOR shall, except when prohibited by N.D.C.C. § 28 26 04,
pay STATE'S reasonable attorney fees and costs in connection with the lawsuit.

19. NONDISCRIMINATION AND COMPLIANCE WITH LAWS

CONTRACTOR agrees to comply with all laws, rules, and policies, including those relating to
nondiscrimination, accessibility and civil rights. CONTRACTOR agrees to timely file all required reports,
make required payroll deductions, and timely pay all taxes and premiums owed, including sales and
use taxes, unemployment compensation and workers' compensation premiums. CONTRACTOR shall
have and keep current at all times during the term of this Contract all licenses and permits required by
law.

The Appendices A and E of the Title VI Assurances, attached, are hereby incorporated into and made a
part of this agreement.

20. STATE AUDIT

All records, regardless of physical form, and the accounting practices and procedures of
CONTRACTOR relevant to this Contract are subject to examination by the North Dakota State Auditor,
the Auditor's designee, or Federal auditors, if required. CONTRACTOR shall maintain all of these
records for at least three (3) years following completion of this Contract and be able to provide them at
any reasonable time. STATE, State Auditor, or Auditor's designee shall provide reasonable notice to
CONTRACTOR prior to conducting examination.
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21. EFFECTIVENESS OF CONTRACT

This Coniract is not effective until fully executed by both parties. If no start date is specified in the Term
of Contract, the most recent date of the signatures of the parties shall be deemed the Effective Date.

WITNESS: CONTRACTOR:
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. . . o Unit Price
itemn Guantity Unit Specifications Per Gallon Total
Deicer, Agricultural Based Liguid
1 375,000 GAL | NDDOT Tanker-load PICK-UPR from vendor location 31.38 5517.500
Indicate PICK-UP Location:
City Hillshoro
State ND
(375.000 Galions is the annual all-districts-combined
estimated requirement including both picked up and
delivered product.}
2 Will wary GAL | DELIVERED price per GALLON based on liguid tanker -
Opt1 | by location 4.500 Galion Estimated Minimum Order Quantity

and will be

a portion of Bismarck District, 218 8. Airport Road, Bismarck, ND $1.59

the above 58504

total

Valley City District, 1524 8" Ave. S.W. Valley City, ND $1.47
58072
Devils Lake District, 316 68" Street S., Devils Lake, ND $1.48
58301
Minot District, 1305 Hwy. 2 Bypass E., Minot, ND 58701 $1.59

Dickinson District, 1700 3 Ave. W., Dickinson, ND
58601

Grand Forks District, 1851 N. Washington, Grand Forks,
ND 58208

Williston District, 805 Dakota Parkway W., Williston, ND
58802

Fargo District, 503 38" Street S., Fargo, ND 58103

Days ARQ for delivery: 1-3 depending on distance




Risk Management Appendix
Supply Contracts with Private Individuals, Companies, Corporations, Etc.:

Each party agrees to assume its own liability for any and all claims of any nature including all
costs, expenses and attorney’s fees which may in any manner result from or arise out of this
agreement.

Contractor, or Contractor’s delivery agent, shall secure and keep in force during the term of
this agreement, from insurance companies, government self-insurance pools or government
self-retention funds authorized to do business in North Dakota, the following insurance
coverages:

1) Commercial general liability and automobile liability insurance.
2) Workers compensation insurance.

Contractor shall produce certificates of insurance or copies of insurance policies upon
request by the State.

When a portion of a Contract is sublet, the Contractor shall obtain insurance protection (as outlined
above) to provide liability coverage to protect the Contractor and the State as a result of work
undertaken by the Subcontractor. [n addition, the Contractor shall ensure that any and all parties
performing work under the Contract are covered by public liability insurance as outlined above. All
Subcontractors performing work under the Contract are required to maintain the same scope of
insurance required of the Contractor. The Contractor shall be held responsible for ensuring compliance
with those requirements by all Subcontractors.

RM Consulted 2007
Revised 6-07
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION
APPENDIX A OF THE TITLE VI ASSURANCES

During the performance of this contract, the Contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the Contractor) agrees as follows:

1. Compliance with Regulations: The Contractor (hereinafter includes consultants) will comply with the Acts
and the Regulations relative to Non-discrimination in Federally-assisted programs of the U.S. Department of
Transportation, the Federal Highway Administration, as they may be amended from time to time, which are
herein incorporated by reference and made a part of this contract.

2. Non-discrimination: The Contractor, with regard to the work performed by it during the contract, will not
discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The Contractor will not participate direcily or
indirectly in the discrimination prohibited by the Acts and the Regulations, including employment practices
when the contract covers any activity, project, or program set forth in Appendix B of 49 CFR Part 21.

3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all solicitations,
either by competitive bidding, or negotiation made by the Contractor for work to be performed under a
subcontract, including procurements of materials, or leases of equipment, each potential subcontractor or
supplier will be notified by the Contractor of the Contractor's obligations under this contract and the Acts and
the Regulations relative to Non-discrimination on the grounds of race, color, or national origin.

4. Information and Reports: The Contractor will provide all information and reports required by the Acts, the
Regulations, and directives issued pursuant thereto and will permit access to its books, records, accounts,
other sources of information, and its facilities as may be determined by the Recipient or the Federal Highway
Administration to be pertinent to ascertain compliance with such Acts, Regulations, and instructions. Where
any information required of a Contractor is in the exclusive possession of another who fails or refuses to
furnish the information, the Contractor will so certify to the Recipient or the Federal Highway Administration
as appropriate, and will set forth what efforts it has made to obtain the information.

5 Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Nondiscrimination
provisions of this contract, the Recipient will impose such contract sanctions as it or the Federal Highway

Administration may determine to be appropriate, including, but not limited to:

a. withholding payments to the Contractor under the contract until the Contractor complies; and/or
b. cancelling, terminating, or suspending a contract, in whole or in part.

6. Incorporation of Provisions: The Contractor will include the provisions of paragraphs one through six in
every subcontract, including procurements of materials and leases of equipment, unless exempt by the Acts,
the Regulations and directives issued pursuant thereto. The Contractor will take action with respect to any
subcontract or procurement as the Recipient or the Federal Highway Administration may direct as a means of
enforcing such provisions including sanctions for noncompliance. Provided, that if the Contractor becomes
involved in, or is threatened with litigation by a subcontractor, or supplier because of such direction, the
Contractor may request the Recipient to enter into any litigation to protect the interests of the Recipient. In
addition, the Contractor may request the United States to enter into the litigation to protect the interests of the

United States.
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION
APPENDIX E OF THE TITLE VI ASSURANCES

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the Contractor) agrees to comply with the following non-discrimination statutes and
authorities; including but not limited to:

Pertinent Non-Discrimination Authorifies:

- Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits
discrimination on the basis of race, color, national origin); and 49 CFR Part 21.

- The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,

(42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose property has been acquired
pecause of Federal or Federal-aid programs and projects),

- Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 ef seq.), (prohibits discrimination on the basis of
sex);

- Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 el seq.), as amended, (prohibits
discrimination on the basis of disability); and 49 CFR Part 27,

- The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits discrimination
on the basis of age),

- Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended, (prohibits
discrimination based on race, creed, color, national origin, or sex);

- The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1864, The Age Discrimination Act of 1975 and Section
504 of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs or activities" to
include all of the programs or activities of the Federal-aid recipients, sub-recipients and contractors,
whether such programs or activities are Federally funded or not);

- Titles Il and Il of the Americans with Disabilities Act, which prohibit discrimination on the basis of
disability in the operation of public entities, public and private transportation systems, places of public
accommodation, and certain testing entities (42 U.S.C. §§ 12131-12189) as implemented by
Department of Transportation regulations at 49 C.P.R. parts 37 and 38;

« The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);

- Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and
Low-Income Populations, which ensures discrimination against minority populations by discouraging
programs, policies, and activities with disproportionately high and adverse human health or
environmental effects on minority and low-income populations;

- Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, and
resulting agency guidance, national origin discrimination includes discrimination because of limited English
proficiency (LEP). To ensure compliance with Title VI, you must take reasonable steps to ensure that LEP
persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 74100),

« Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating
because of sex in education programs or activities (20 U.S.C. 1681 et seq).
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